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and to suspend the proceedings in the suit until the matters of controversy set up 
in the petition have been adjudicated. Upon the filing of such a petition, rules 
should be awarded against the parties named as defendants, and, if necessary, an 
opportunity given the parties to take depositions, or in a proper case the matter 
should be referred to a commissioner to take evidence and report. But if the 
parties have proceeded to a hearing upon affidavits, without objection, the appellate 
court will not reverse the case for this reason only. In the case at bar the petition 
was rightly rejected, but it should have been without prejudice to the petitioner to 
litigate his rights in the pending suits. 



Eubank v. Barnes. — Decided at Richmond, April 23, 1896. — Har- 
rison, J: 
Upon a bill filed by a daughter, after the death of her father, to set aside as 
fraudulent an alleged assignment, made by her father ten years previously to her 
maternal uncle, of a judgment owned by her against her father, the court will care- 
fully scrutinize all the facts and circumstances of the case, including the relations 
of the parties. If it appears that there has been long acquiescence in the rights 
of the uncle, with knowledge of his claims, and continued and unexplained silence 
and inaction on the part of the niece, during the lifetime of her father, and the 
circumstances tend to show that the assignment was made with her knowledge and 
approval, a court of equity will refuse its aid to set aside the assignment. In cases 
of this character prompt action is a condition precedent to relief. The bill should 
set forth specifically what were the impediments to an earlier prosecution of the 
claim ; what means were used to fraudulently keep the plaintiff in ignorance, and 
how and when she first acquired knowledge of the facts alleged. These charges, 
when made, should be sustained by proper proof. 



Buntin & Wife v. City of Danville. — Decided at Wytheville, 
June 11, 1896. — Riely, J. Absent, Harrison, J : 

1. Dedication — Definition — How made — When complete and irrevocable. Dedi- 
cation is an appropriation of land by its owner for the public use. It is not within 
the statute of frauds, and need not be by deed or other writing, but may be effect- 
ually done by verbal declaration. It may be express, or implied, and will be im- 
plied from long use by the public of the land claimed to be dedicated. The intent 
is the vital principle, and the dedication may be made in every conceivable way 
that such intention may be manifested. When such intention has been unequivo- 
cally manifested, and there has been acceptance by competent authority, or such 
long use by the public as to render its reclamation unjust and improper, the dedi- 
cation is complete ; and when complete it is irrevocable. 

l 2. Dedication — Obstruction — Encroachment — Statute of limitations — Case at bar. 
When dedication has become complete and irrevocable, no obstruction of the sub- 
ject of the dedication, and no encroachment upon it by the original owner or any 
one else, for any length of time, will affect the dedication, or impair the rights of 
the public to it, unless the land so dedicated has been abandoned by the public, or 
by the proper authority. Time does not run against the State, nor bar the right 
of the public. In the case at bar the dedication was complete, and there has been 
no abandonment. 



382 VIRGINIA LAW REGISTER. [Sept., 

3. JuKY Tbials — Extraneous influences — Coercion to verdict — Time to be kept 
together — Expressions by trial judge. Trial by jury is a sacred right and should be 
sedulously guarded. The jury should not only be kept from all extraneous in- 
fluences in reaching their verdict, but the court itself should be careful not to 
trench upon their province. They should not be coerced, by threat or otherwise, 
into finding a verdict' for a verdict resulting from coercion could not be allowed 
to stand. The verdict should be the untrammeled expression of the concurrence 
of individual judgments. But a reasonable time, to be determined by the circum- 
stances of the case, should be allowed the jury for the performance of their duty, 
and they should be kept together until the trial court is satisfied that they have 
made an honest effort to agree, and cannot from a conscientious difference of judg- 
ment. Great latitude is allowed the trial court as to the length of time the jury 
shall be kept together, and unless it is a clear case of abuse of such discretion, the 
verdict will not be disturbed on the ground of coercion. But it is the safer and 
better practice for the trial court to refrain from any expression of opinion, which 
may be claimed to savor of threat or coercion, as to the time the jury will be kept 
together if a verdict is not sooner rendered. 

4. Jury Trials — Questions by jury — Answer by court — Presence of counsel. 
Counsel engaged in a case should, according to the better practice, be apprised of 
any question propounded by the jury to the court that may affect the case before 
an answer is returned by the court, but a failure to apprise them will not vitiate 
the verdict if the answer is correct. 



Jones v. Murphy. — Decided at Wytheville, June 11, 1896.' — Card- 
well, J. Absent, Harrison, J: 

1. Partnership — What constitutes — Profits — Losses. In order to constitute a 
partnership it is necessary that there shall be an agreement that something shall 
be attempted with a view to gain, and that this gain shall be shared between the 
parties to the agreement. There must be an agreement for a division of profits 
arising from some predetermined business engaged in for their common benefit. 
It is not essential, however, that there shall be an agreement to divide the losses 
of the undertaking. 

2. Chancery Jurisdiction — Adequate remedy at law — Partnerships — Case in 
judgment. The remedy at law is not adequate for the settlement of partnership 
accounts, and any partner may file his bill in equity for the settlement of the same. 
The evidence in the case in judgment shows a partnership between the parties, ant) 
that the appellant had no right or power to deprive appellee of his share of the 
profits of that partnership. 



Chesapeake & Ohio Railway Co. v. Clowes. — Decided at Wythe- 
ville, June 11, 1896. — Keith, P. Absent, Harrison, J: 

1. Railroads — Passengers— Contributory negligence — Passing from one coach to 
another in search of a seat. A passenger on a railroad train, when he has paid his 
fare, is entitled to a seat, and not finding one in the coach which he enters he has 
the right, while the train is in motion, to pass from one coach to another in search 
of a seat, provided he does so cautiously and carefully. 

2. Railroads — Negligence — Rate of speed. Mere rate of speed, though unusual, 



